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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

MICHAEL WATSON,

vs.

Petitioner,

COUNTY BOARD OFKANKAKEE COUNTY,
ILLINOIS, andWASTE MANAGEMENT OF
ILLINOIS, INC.,

Respondent.

RECEWE~j)

JUN 2 02003

STATE OF ILLiNOIS
Pollution Control Board

(Pollution Control Facility Siting Appeal)

ConsolidatedWith PCB 03-125,03-133,
03-135)

TO: SeeAttachedServiceList

NOTICE OF FILING

PLEASETAKE NOTICE that on June20, 2003, we filed with the Illinois Pollution
ControlBoard, the attachedMotion to Strike “Public Comments”No. 3 andNo. 4
Submittedby Joan Lane and Mike Van Mill, a copy of which is attachedheretoandserved
uponyou.

JenniferJ. SackettPohlenz
QUERREY & HARROW, LTD.
175 WestJacksonBoulevard
Suite 1600
Chicago,Illinois 60604
(312) 540-7000
AttorneyRegistrationNo. 6225990
Attorneys for Petitioner Michael Watson
Document#: 826989

QUERREY& HARROW, LTD.

No. PCB03-134

Printed on RecycledPaper



PROOF OF SERVICE

Alesia Mansfield, a non-attorney,on oath statesthat she served the foregoingNotice of Filing, along
with copies of document(s) set forth in this Notice, on the following partiesand personsat their respective
addresses/faxnumbers,this 2O~I~day of June,2003, by or before the hour of 4:30 p.m. in the mannersstated
below:

Via Facsimile
DonaldMoran
Pedersen& Houpt
161 NorthClark Street
Suite3100
Chicago,IL 60601-3242
Fax: (312)261-1149
Attorney for Waste Managementof Illinois, Inc.

Via Facsimile
KennethA. Leshen
OneDearbornSquare
Suite550
Kankakee,IL 60901
Fax: (815)933-3397
RepresentingPetitioner in PCB 03-125

Via Facsimile
GeorgeMueller
GeorgeMueller, P.C.
501 StateStreet
Ottawa, IL 61350
Fax: (815) 433-4913
Representing Petitioner in PCB03-133

Via U. S. Mail
LelandMilk
6903 S. Route45-52
Chebanse,IL 60922-5153
Interested Party

Via Facsimile
CharlesHeiston
RichardPorter
Hinshaw& Culbertson
100 ParkAvenue
P.O. Box 1389
Rockford, Illinois 61105-1389
Fax: (815) 490-4901
RepresentingKankakee County Board

Via U. S. Mail
PatriciaO’Dell
1242 ArrowheadDrive
Bourbonnais,IL 60914
Interested Party

Via Facsimile
Keith Runyon
1165 Plum CreekDrive
Bourbonnaise,IL 60914
Fax: (815)937-9164
Petitioner in PCB 03-135

Via Facsimile
L. PatrickPower
956 North Fifth Avenue
Kankakee.IL 60901
Fax: (815) 937-0056
RepresentingPetitionerin PCB 03-125

Via Facsimile
ElizabethS. Harvey,Esq.
Swanson,Martin & Bell
One IBM Plaza,Suite2900
330 North Wabash
Chicago, IL 60611
Fax: (312)321-0990
Representing Kankakee County Board

Via Hand Delivery
Bradley P. Halloran
Illinois Pollution Control Board
James R. Thompson Center, Ste. 11-500
100 W. RandolphStreet
Chicago,IL 60601
Hearing Officer

~aMansfield

Printedon RecycledPaper
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BEFORE THE ILLINOIS POLLUTION CONTROL BOAR]) ‘~ U____________________________________ STATE OF ILLINnIS

MICHAEL WATSON, Pollution Control Board

Petitioner, No. PCB 03-134
V.

(Pollution Control Facility Siting
COUNTY BOARD OF KANKAKEE Appeal)
COUNTY, ILLINOIS, and WASTE
MANAGEMENT OF ConsolidatedWith PCB 03-125,03-133,
ILLINOIS, INC., 03-135)

Respondents.

PETITIONER MICHAEL WATSON’S MOTION TO STRIKE “PUBLIC COMMENTS”
NO. 3 AND NO. 4 SUBMITTED BY JOAN LANE AND MIKE VAN MILL

NOW COMES thePetitioner,Michael Watson,and pursuantto 35 IAC 101.628(c)(2),

moves the Illinois Pollution Control Board (IPCB) to strike the Respondent,County of

Kankakee’sAffidavits of JoanLaneand Mike VanMill, submittedasPublic CommentsNo. 3

and 4, respectively(attachedasExhibit A hereto). The IPCB should strike the submitted

Affidavits, as they containevidencenot presentin the record, and the IPCB is limited in its

review to the recordon appeal. In furthersupport,Petitionerstatesasfollows:

The Illinois EnvironmentalProtectionAct “requires that hearingsconductedby the

Board on landfill siting decisionsare to be based‘exclusively on therecord beforethe county

boardor governingbody of the municipality.” Am. Bottom Conservancy,et a!. v. Village of

FairmontCity, et a!., PCB No. 01-159,2001 Ill. ENV LEXIS 489 (IPCB October18, 2001)

(quoting415 ILCS 5/40.1(b) (2000)). “All public commentsthat are submittedaftera hearing

must,presentargumentsor commentsbasedon evidencecontainedin therecord.” Id. (citing

35 Ii!. Adm. Code101.628(c)(2)).



In the instant case, the record is comprisedof two components: (1) the record

formulatedin the original proceedingbefore the KankakeeCounty Board; and (2) the record

formulatedin thefundamentalfairnesshearingconductedon May 5-6, 2003 beforethe IPCB.

Respondent,County of Kankakee,throughthe affidavits of JoanLaneandMike VanMill, is

attempting to present new evidence not present in the record on appeal. According to

AmericanBottom Conservancy,public commentssubmittedafterhearing,which containnew

evidencenot in the record,must be stricken. Striking the affidavits is proper accordingto

Illinois law, and works no hardship on the Respondent,as, presumably,KankakeeCounty

could have sought testimony from both JoanLane (staff of one of the County’s outside

attorney’slawfirm) and Mike VanMill (Countyemployee)at thefundamentalfairnesshearing

to the informationcontainedin their affidavits, subject to crossexamination. Respondent’s

attemptto admit this new “evidence” throughaffidavit, without havingMr. Van Mill or Ms.

Lane subjectto cross-examination,pursuantto American Bottom Conservancy,is improper

and, thus, theaffidavits shouldbestricken.

WHEREFORE,PetitionerMichael Watson respectfully requeststhe Illinois Pollution

Control Board to strike the “written comment”affidavits of JoanLane and Mike Van Mill,

submittedas “Public Comments”No. 3 and4, respectively.
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Dated:June20, 2003 RespectfullySubmitted,

PETITIONERMICHAEL WATSON

By:___

JenniferJ.SackettPohlenz
QUERREY& HARROW,LTD.
175 W. Jackson,Suite 1600
Chicago,Illinois 60604
(312)540-7000
Attorneysfor MichaelWatson
Illinois AttorneyNo. 6225990
Document#: 835394
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ILLINOIS POLLUTION CONTROLBOARD

CITY OFKANKAKEE, )
)

Petitioner, ) PCB 03-125
) (Third-PartyPollutionControlFacility

vs. ) SitingAppeal)

)
COUNTYOF KANKAKEE, COUNTY )
BOARD OFKANKAXEE, andWASTE )
MANAGEMENT OF ILLINOIS, INC. )

)
Respondents. )

)
MERLIN KARLOCK, )

)
Petitioner, ) PCB 03-133

) (Third-PartyPollution ControlFacility
VS. ) Siting Appeal)

)
COUNTYOF KANK.AKEE, COUNTY )
BOARD OFKANKAKEE, andWASTE )
MANAGEMENT OF ILLINOIS, INC. )

)
Respondents. )

)
MICHAEL WATSON, )

)
Petitioner, ) PCB03-134

) (Third-PartyPollution ControlFacility
vs. ) Siting Appeal)

)
COUNTY OF KANKAKEE, COUNTY )
BOARD OF KANKAKEE, andWASTE )
MANAGEMENT OF ILLINOIS, INC. )

)
Respondents. )

)
KEITH RUNYON, )

)
Petitioner, ) PCB03-135

) (Third-PartyPollution ControlFacility
VS. ) Siting Appeal)

)
COUNTY OF KANKAKEE, COUNTY )
BOARD OFKANKAKEE, andWASTE )
MANAGEMENT OF ILLINOIS, INC. )

Respondents. ) EXHIBIT

70362652v1 3~549



AFFIDAVIT

I, JOAN LANE, the undersignedbeing first duly sworn on oathdeposeand state as

Follows:

1. I am anemployeeofHinshaw & Culbertsonand theAdministrativeAssistantfor

CharlesF. Heistenwho is a SpecialAssistantState’sAttorneyfor the County of Kankakeefor

environmentalandsolidwastematters.

2. Mr. HeistenandHinshaw& Culbertsonwerehiredby theState’sAttorneyfor the

CountyofKankakeein late 2001.

3. At the time that Hinshaw & Culbertsonand Mr. Heisten were hired by the

KankakeeCountyState’sAttorney,a file wasopened,MatterNumber809319,at which time the

matterwasreferredto asthe“KankakeeCountyLandfill”.

4. I was responsiblefor opening the file for Mr. Heisten, and at that time I

inadvertentlylisted theKankakeeCountyLandfill astheboththe“matter” and the“client”.

5. Thelandfill itselfwasnot theclient.

6. Sincethe datethat Hinshaw was first retainedby the KankakeeCounty State’s

Attorney severalother files have been opened for Hinshaw’s representationof the State’s

Attorney, KankakeeCounty or KankakeeCounty staff, including Matter Numbers,813053,

813333,and 815142.

7. I usedthe“file intake sheet”for MatterNumber809319asa templatefor thefile

intake sheetsfor MatterNumbers813053, 813333,815142and any other file openedon behalf

of theKankakeeCountyState’sAttorney,KankakeeCountyor KankakeeCountystaff.

8. BecauseI usedthe file intake sheetfor 809139 asa templatefor the subsequent

files, the sametypographicalerror referencingthat the client was “KankakeeCounty Landfill”

wasmadein eachofthesesubsequentfiles.

9. All of the bills concerningthe application to expandthe landfill operatedby

WasteManagementin KankakeeCountyhavebeenpaidby KankakeeCounty.
2
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10. Thereferenceto “KankakeeCountyLandfill” astheclient on the file intakesheet

wasmerelyan inadvertenttypographicalerror.

11. The resultof theclient beingidentified asKankakeeCountyLandfill on the file

intake sheetswas that the invoices sent to KankakeeCounty State’sAttorney Edward Smith

erroneouslyindicated“Represent:KarikakeeCountyLandfill”.

12. In January2003, I had theerror correctedon all ofthefiles.

13. At no time hasHinshaw& Culbertsonrepresentedthe KankakeeCountylandfill

or its operator,WasteManagementof Illinois, Inc., in regardto any siting application,host

agreementnegotiation,or otherwise,in KankakeeCounty.

FURTHERAFFIANT SAYETH NOT.

Underpenaltiesas provided by law pursuant to Section 1-109 of the Code of Civil
Procedure,the undersignedcertifies that the statementsset forth in this instrumentare true and
correct,exceptasto mattersthereinstatedto beon informationandbeliefand asto suchmatters
theundersignedcertifiesasaforesaidthat sheverily believesthesa e t be true.

SUBSCRIBEDandSWORNto
beforemethis ~/,.jt~iay of May, 2003.

~ ~. ~

Notary Public

r ~~CtAL 3~.AL
~~i~c~ows~
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ILLiNOIS POLLUTION CONTROLBOARD

CITY OFKANKAKEE, )
)

Petitioner, ) PCB 03-125
) (Third-PartyPollution ControlFacility

vs. ) Siting Appeal)

)
COUNTY OFKANKAKEE, COUNTY )
BOARD OFKANKAKEE, andWASTE )
MANAGEMENT OFILLINOIS, INC. )

)
Respondents. )

)
MERLIN KARLOCK, )

)
Petitioner, ) PCB03-133

) (Third-PartyPollution ControlFacility
vS. ) Siting Appeal)

)
COUNTY OFKANKAKEE, COUNTY )
BOARD OFKANKAKEE, andWASTE )
MANAGEMENT OF ILLINOIS, INC. )

)
Respondents. )

)
MICHAEL WATSON, )

)
Petitioner, ) PCB 03-134

) (Third-PartyPollution ControlFacility
VS. ) Siting Appeal)

)
COUNTY OF KANKAKEE, COUNTY )
BOARD OFKANKAKEE, andWASTE )
MANAGEMENT OF ILLINOIS, INC. )

)
Respondents. )

)
KEITH RUNYON, )

)
Petitioner, ) PCB03-135

) (Third-PartyPollutionControlFacility
VS. ) Siting Appeal)

)
COUNTY OFKANKAKEE, COUNTY )
BOARD OF KANKAKEE, andWASTE )
MANAGEMENT OF ILLINOIS, INC. )

)
Respondents. )
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AFFIDAVIT

I, MIKE VAN MILL, theundersignedbeingfirst duly swornon oathdeposeandstateas

follows:

1. I amtheKankakeeCounty PlanningDirector.

2. I amfamiliar with the attorneysthat havebeenhiredby theCountyofKankakee

to assistin the legalaspectsoftheCounty’s environmentalandsolidwastemanagementissues.

3. In 2001 Attorney Charles Heistenand the law firm of Hinshaw & Culbertson

werehiredby theState’sAttorneyfor CountyofKankakee.

4. At varioustimesHinshaw& CulbertsonhasrepresentedtheCountyof Kankakee,

Countystaff, andlortheKankakeeCounty State’sAttorney.

5. At no time did theState’sAttorney,KankakeeCounty, or KankakeeCountystaff

retain Hinshaw & Culbertsonor Mr. Heisten to representWasteManagementof Illinois, the

operatoroftheKankakeeCountyLandfill.

6. . The County ofKankakeehaspaid all of Hinshaw& Culbertson’sinvoiceswhich

are in any wayassociatedwith the negotiationof a hostagreementwith WasteManagementof

Illinois.

7. The County of Kankakeehas paid all of Hinshaw & Culbertson’s invoices

concerningthe applicationof Waste Managementof Illinois to site a landfill expansionin

KankakeeCounty.

FURTHERAFFIANT SAYETH NOT.

Underpenaltiesas providedby law pursuantto Section 1-109 of the Code of Civil
Procedure,the undersignedcertifies that the statementsset forth in this instrumentaretrue and
correct,exceptasto mattersthereinstatedto beon informationandbeliefandasto suchmatters
theundersignedcertifiesasaforesaidthat heverily elievesthesameto be true.

MIKE VAN M~1
SUBSCRIBEDandSWORNto
be~r~methis ~ ~d~of May,2Q03.

/ ‘ ‘ ~ )If “OFFICIAL SEAL(-~~~id~i--“~ ~ ‘~‘~ ANGELA L SCHNELL
Notar3f~’ublic NOTARY PUBUC, STATE OF LLUNOIS

MY COMMISSION EXPIRES 08108/052


